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Indicate by check mark whether the registrant is a large accelerated filer, an accelerated filer, a non-accelerated filer, a smaller reporting company or an
emerging growth company. See the definitions of “large accelerated filer,” “accelerated filer,” “smaller reporting company” and “emerging growth company”
in Rule 12b-2 of the Exchange Act.

Large accelerated filer ☐ Accelerated filer ☒
Non-accelerated filer ☐ (Do not check if a smaller reporting company) Smaller reporting company ☐
 Emerging growth company ☐
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revised financial accounting standards provided pursuant to Section 7(a)(2)(B) of the Securities Act. ☐
 

CALCULATION OF REGISTRATION FEE

Title Of Each Class Of Securities To Be Registered
Amount To Be
Registered(1)

Proposed
Maximum

Offering Price Per
Unit(2)

Proposed Maximum
Aggregate Offering

Price(2)
Amount Of

Registration Fee(2)
Common Stock, $0.001 par value 10,500,000 $16.13 $169,365,000 $21,085.94

(1) Represents increases in the number of the Registrant’s shares reserved for issuance under the Amended and Restated 2012 Equity Incentive Plan of
(i) 6,000,000 shares, approved by the stockholders of the Registrant at the Registrant’s 2017 annual meeting of stockholders, and (ii) 4,500,000
shares, approved by the stockholders of the Registrant at the Registrant’s 2015 annual meeting of stockholders. This Registration Statement on Form
S-8 shall also cover any additional shares of Registrant’s common stock that become issuable under the Amended and Restated 2012 Equity
Incentive Plan by reason of any stock dividend, stock split, recapitalization or other similar transaction effected without the receipt of consideration
which results in an increase in the number of the outstanding shares of the Registrant’s common stock.

(2) Calculated solely for purposes of calculating the amount of the registration fee under Rule 457(h) of the Securities Act of 1933, as amended, on the
basis of the average of the high and low selling prices per share of the Registrant’s Common Stock on January 10, 2018 as reported by the NASDAQ
Global Market.

 

 



 
PART I

 
The information specified in Part I of Form S-8 is omitted from this filing in accordance with the provisions of Rule 428 under the Securities Act and the

introductory note to Part I of the Form S-8 instructions. The documents containing the information specified in Part I will be delivered to the participants in
the Plan as required by Rule 428(b)(1).

 
PART II

INFORMATION REQUIRED IN THE REGISTRATION STATEMENT
 

Item 3. Incorporation of Documents by Reference.
 

The following documents filed with the Securities and Exchange Commission (the “Commission”) under the Securities Act or the Securities Exchange
Act of 1934, as amended (the “Exchange Act”) are incorporated herein by reference:

 
(a)       The Registrant’s Annual Report on Form 10-K for the fiscal year ended December 31, 2016 filed with the Commission on March 15, 2017, which

contains the Registrant’s audited financial statements for the latest fiscal year for which such statements have been filed;
 
(b)       All other reports filed by the Registrant pursuant to Section 13(a) or 15(d) of the Exchange Act since the end of the fiscal year covered by the

Registrant document referred to in (a) above; and
 
(c)       The description of the Registrant’s Common Stock which is contained in the Registrant’s Exchange Act Registration Statement on Form 8-A filed

with the Commission on June 6, 2003 (Exchange Act File No. 000-50307), including any amendments or supplements thereto.
 
In addition, all documents subsequently filed by the Registrant pursuant to Sections 13(a), 13(c), 14 and 15(d) of the Exchange Act, prior to any filing of

a post-effective amendment to this Registration Statement which indicates that all securities offered have been sold or which deregisters all securities then
remaining unsold, shall be deemed to be incorporated by reference in this Registration Statement and to be a part hereof from the date of the filing of such
documents; except as to any portion of any future annual or quarterly report to stockholders or document or current report furnished under current Items 2.02
or 7.01 of Form 8-K that is not deemed filed under such provisions.

 
Any statement contained in a document incorporated or deemed to be incorporated by reference herein shall be deemed to be modified or superseded for

purposes of this Registration Statement to the extent that a statement contained herein (or in any other subsequently filed document which also is incorporated
or deemed to be incorporated by reference herein), modifies or supersedes such statement. Any such statement so modified or superseded shall not be
deemed, except as so modified or superseded, to constitute a part of this Registration Statement.

 
Item 4. Description of Securities.
 

Not applicable.
 

Item 5. Interests of Named Experts and Counsel.
 

Not applicable.
 

Item 6. Indemnification of Directors and Officers.
 

Section 145 of the Delaware General Corporation Law authorizes a court to award, or a corporation’s board of directors to grant, indemnity to directors
and officers under certain circumstances and subject to certain limitations. The terms of Section 145 of the Delaware General Corporation Law are
sufficiently broad to permit indemnification under certain circumstances for liabilities, including reimbursement of expenses incurred, arising under the
Securities Act of 1933, as amended (the “Securities Act”).

 

 



 
As permitted by the Delaware General Corporation Law, the Registrant’s certificate of incorporation includes a provision that eliminates the personal

liability of its directors for monetary damages for breach of fiduciary duty as a director, except for liability:
 

·      for any breach of the director’s duty of loyalty to the Registrant or its stockholders;
 
·      for acts or omissions not in good faith or that involve intentional misconduct or a knowing violation of law;
 
·      under Section 174 of the Delaware General Corporation Law; or
 
·      for any transaction from which the director derived an improper personal benefit.
 

As permitted by the Delaware General Corporation Law, the Registrant’s bylaws provide that:
 

·      the Registrant is required to indemnify its directors and officers to the fullest extent permitted by the Delaware General Corporation Law, subject
to limited exceptions where indemnification is not permitted by applicable law;

 
·      the Registrant is required to advance expenses, as incurred, to its directors and officers in connection with a legal proceeding to the fullest extent

permitted by the Delaware General Corporation Law, subject to certain limited exceptions; and
 
·      the rights conferred in the bylaws are not exclusive.
 

In addition, the Registrant has entered into indemnity agreements with each of its directors and certain of its officers.  The indemnification agreements
provide indemnification to such directors and officers under certain circumstances for expenses and liabilities incurred in connection with actions or
proceedings brought against them by reason of the fact that they are or were agents of the Registrant.

 
The Registrant has obtained directors’ and officers’ insurance to cover its directors and officers for certain liabilities.
 

Item 7. Exemption from Registration Claimed.
 

Not applicable.
 

Item 8. Exhibits.
 
3.01

 
Amended and Restated Certificate of Incorporation of the Registrant as filed with the Delaware Secretary of State on June 17, 2003
(incorporated by reference to Exhibit 3.01 of the Registrant’s registration statement on Form S-1 filed with the SEC on October 20, 2003)

   
3.02

 
Amended and Restated Bylaws of the Registrant (incorporated by reference to Exhibit 3.2 of the Registrant’s Current Report on Form 8-K
filed with the SEC on July 22, 2016)

   
4.01

 
Specimen Common Stock Certificate (incorporated by reference to Exhibit 4.01 of Amendment No. 2 to the Registrant’s registration
statement on Form S-1 filed with the SEC on May 28, 2002)

   
5.01*  Opinion of Davis Polk & Wardwell LLP
   
23.01  Consent of Davis Polk & Wardwell LLP (included in Exhibit 5.01)
   
23.02*  Consent of Independent Registered Public Accounting Firm
   
24.01  Power of Attorney (included on signature page of this Registration Statement)
   
99.01*  Amended and Restated 2012 Equity Incentive Plan
 

 

http://www.sec.gov/Archives/edgar/data/1039399/000089161803005288/f93550orexv3w01.txt
http://www.sec.gov/Archives/edgar/data/1039399/000089161803005288/f93550orexv3w01.txt
http://www.sec.gov/Archives/edgar/data/1039399/000119312516655202/d216134dex32.htm
http://www.sec.gov/Archives/edgar/data/1039399/000119312516655202/d216134dex32.htm
http://www.sec.gov/Archives/edgar/data/1039399/000089161802002592/f80848a2ex4-01.txt
http://www.sec.gov/Archives/edgar/data/1039399/000089161802002592/f80848a2ex4-01.txt


 
99.02

 
Forms of plan agreements for the Amended and Restated 2012 Equity Plan (incorporated by reference to Exhibit 10.09 to the Registrant’s
Annual Report on Form 10-K filed with the SEC on March 13, 2013)

___________
*       Filed herewith.

 
Item 9. Undertakings.
 

(a)       The undersigned Registrant hereby undertakes:
 

(1)       To file, during any period in which offers or sales are being made, a post-effective amendment to this Registration Statement:
 

(i) To include any prospectus required by Section 10(a)(3) of the Securities Act;
 

(ii) To reflect in the prospectus any facts or events arising after the effective date of this Registration Statement (or the most recent post-
effective amendment thereof) which, individually or in the aggregate, represent a fundamental change in the information set forth in this
Registration Statement. Notwithstanding the foregoing, any increase or decrease in volume of securities offered (if the total dollar value of
securities offered would not exceed that which was registered) and any deviation from the low or high end of the estimated maximum
offering range may be reflected in the form of prospectus filed with the Commission pursuant to Rule 424(b) if, in the aggregate, the
changes in volume and price represent no more than a 20 percent change in the maximum aggregate offering price set forth in the
“Calculation of Registration Fee” table in this Registration Statement;

 
(iii) To include any material information with respect to the plan of distribution not previously disclosed in this Registration Statement or any

material change to such information in this Registration Statement;
 

provided, however, that paragraphs (a)(1)(i) and (a)(1)(ii) do not apply if the information required to be included in a post-effective amendment by
those paragraphs is contained in periodic reports filed by the Registrant pursuant to Section 13 or 15(d) of the Exchange Act that are incorporated by
reference in this Registration Statement.
 
(2)       That, for the purpose of determining any liability under the Securities Act, each such post-effective amendment shall be deemed to be a new

registration statement relating to the securities offered therein, and the offering of such securities at that time shall be deemed to be the initial bona fide
offering thereof.

 
(3)       To remove from registration by means of a post-effective amendment any of the securities being registered which remain unsold at the

termination of the offering.
 

(b)       The undersigned Registrant hereby undertakes that, for purposes of determining any liability under the Securities Act, each filing of the
Registrant’s annual report pursuant to Section 13(a) or 15(d) of the Exchange Act (and, where applicable, each filing of an employee benefit plan’s annual
report pursuant to Section 15(d) of the Exchange Act) that is incorporated by reference in this Registration Statement shall be deemed to be a new registration
statement relating to the securities offered therein, and the offering of such securities at that time shall be deemed to be the initial bona fide offering thereof.

 
(c)       Insofar as indemnification for liabilities arising under the Securities Act may be permitted to directors, officers or controlling persons of the

Registrant pursuant to the foregoing provisions, or otherwise, the Registrant has been advised that in the opinion of the Securities and Exchange Commission
such indemnification is against public policy as expressed in the Securities Act and is, therefore, unenforceable. In the event that a claim for indemnification
against such liabilities (other than the payment by the Registrant of expenses incurred or paid by a director, officer or controlling person of the Registrant in
the successful defense of any action, suit or proceeding) is asserted by such director, officer or controlling person in connection with the securities being
registered, the Registrant will, unless in the opinion of its counsel the

 

 

http://www.sec.gov/Archives/edgar/data/1039399/000144530513000585/form-20121229xex1009.htm
http://www.sec.gov/Archives/edgar/data/1039399/000144530513000585/form-20121229xex1009.htm


 
matter has been settled by controlling precedent, submit to a court of appropriate jurisdiction the question whether such indemnification by it is against public
policy as expressed in the Securities Act and will be governed by the final adjudication of such issue.

 

 



 
SIGNATURES

 
Pursuant to the requirements of the Securities Act of 1933, as amended, the Registrant certifies that it has reasonable grounds to believe that it meets all

of the requirements for filing on Form S-8 and has duly caused this Registration Statement to be signed on its behalf by the undersigned, thereunto duly
authorized, in the City of Livermore, State of California, on this 12th day of January, 2018.

 
 FORMFACTOR, INC.
  
  
 By:   /s/ Jason Cohen
  Name: Jason Cohen
  Title: General Counsel and Secretary

 
 

POWER OF ATTORNEY
 

KNOW BY ALL PERSONS BY THESE PRESENTS that each individual whose signature appears below constitutes and appoints Michael M. Ludwig
and Jason Cohen and each of them, his/her true and lawful attorneys-in-fact and agents with full power of substitution, for him/her and in his/her name, place
and stead, in any and all capacities, to sign any and all amendments, including post-effective amendments, to this Registration Statement, and to file the same,
with all exhibits thereto and all documents in connection therewith, making such changes to this Registration Statement as such attorneys-in-fact and agents
so acting deem appropriate, with the Commission, granting unto said attorneys-in-fact and agents, and each of them, full power and authority to do and
perform each and every act requisite and necessary to be done with respect to this Registration Statement, including amendments, as fully to all intents and
purposes as he/she might or could do in person, hereby ratifying and confirming all that said attorneys-in-fact and agents or any of them, or his/her or their
substitute or substitutes, may lawfully do or cause to be done by virtue hereof.

 
IN WITNESS WHEREOF, each of the undersigned has executed this Power of Attorney as of the date indicated.
 
Pursuant to the requirements of the Securities Act, this Registration Statement has been signed by the following persons in the capacities and on the dates

indicated.
 

 Signature Title Date
    
 Principal Executive Officer:   
    
 /s/ Michael D. Slessor Chief Executive Officer and Director     January 12, 2018           
 Michael D. Slessor (Principal Executive Officer)  
 Principal Financial Officer and Principal

Accounting Officer:
  

    
 /s/ Michael M. Ludwig Chief Financial Officer __January 12, 2018_____
 Michael M. Ludwig (Principal Financial Officer and Principal Accounting

Officer)
 

 

 



 
 Signature Title Date
    
 Additional Directors:   
    
 /s/ Lothar Maier

Director
__January 12, 2018_____

 Lothar Maier  
    
 /s/ Edward Rogas, Jr

Director
__January 12, 2018_____

 Edward Rogas, Jr  
    
 /s/ Kelley Steven-Waiss

Director
   January 12, 2018            

 Kelley Steven-Waiss  
    
 /s/ Michael W. Zellner

Director
__January 12, 2018_____

 Michael W. Zellner  
    
 /s/ Richard DeLateur

Director
    January 12, 2018           

 Richard DeLateur  
    
 /s/ Thomas St. Dennis

Director
    January 12, 2018           

 Thomas St. Dennis  
    
 /s/ Raymond A. Link

Director
__January 12, 2018_____

 Raymond A. Link  
 

 



 
EXHIBIT INDEX

 
3.01

 
Amended and Restated Certificate of Incorporation of the Registrant as filed with the Delaware Secretary of State on June 17, 2003
(incorporated by reference to Exhibit 3.01 of the Registrant’s registration statement on Form S-1 filed with the SEC on October 20, 2003)

   
3.02

 
Amended and Restated Bylaws of the Registrant (incorporated by reference to Exhibit 3.2 of the Registrant’s Current Report on Form 8-K
filed with the SEC on July 22, 2016)

   
4.01

 
Specimen Common Stock Certificate (incorporated by reference to Exhibit 4.01 of Amendment No. 2 to the Registrant’s registration
statement on Form S-1 filed with the SEC on May 28, 2002)

   
5.01*  Opinion of Davis Polk & Wardwell LLP
   
23.01  Consent of Davis Polk & Wardwell LLP (included in Exhibit 5.01)
   
23.02*  Consent of Independent Registered Public Accounting Firm
   
24.01  Power of Attorney (included on signature page of this Registration Statement)
   
99.01*  Amended and Restated 2012 Equity Incentive Plan
   
99.02

 
Forms of plan agreements for the Amended and Restated 2012 Equity Plan (incorporated by reference to Exhibit 10.09 to the Registrant’s
Annual Report on Form 10-K filed with the SEC on March 13, 2013)

___________
*       Filed herewith.
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Davis Polk & Wardwell LLP
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650 752 2000 tel
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January 12, 2018
 
FormFactor, Inc.
7005 Southfront Road
Livermore, California 94551
 
Ladies and Gentlemen:
 
FormFactor, Inc., a Delaware corporation (the “Company”), is filing with the Securities and Exchange Commission a Registration Statement on
Form S-8 (the “Registration Statement”) for the purpose of registering under the Securities Act of 1933, as amended (the “Securities Act”),
an aggregate of 10,500,000 shares (the “Shares”) of its common stock, par value $0.001 per share of the Company, issuable pursuant to its
Amended and Restated 2012 Equity Incentive Plan (the “Plan”), as described in the Registration Statement.
 
We, as your counsel, have examined originals or copies of such documents, corporate records, certificates of public officials and other
instruments as we have deemed necessary or advisable for the purpose of rendering this opinion. In rendering the opinions expressed herein,
we have, without independent inquiry or investigation, assumed that (i) all documents submitted to us as originals are authentic and complete,
(ii) all documents submitted to us as copies conform to authentic, complete originals, (iii) all signatures on all documents that we reviewed are
genuine, (iv) all natural persons executing documents had and have the legal capacity to do so, (v) all statements in certificates of public
officials and officers of the Company that we reviewed were and are accurate and (vi) all representations made by the Company as to matters
of fact in the documents that we reviewed were and are accurate.
 
On the basis of the foregoing, we are of the opinion that the Shares have been duly authorized and, when and to the extent issued pursuant to
the Plan upon receipt by the Company of the payment therefor, will be validly issued, fully paid and non-assessable.
 
We are members of the Bars of the States of New York and California, and the foregoing opinion is limited to the federal laws of the United
States and the General Corporation Law of the State of Delaware.
 
We hereby consent to the filing of this opinion as an exhibit to the Registration Statement referred to above. In giving this consent, we do not
admit that we are in the category of persons whose consent is required under Section 7 of the Securities Act.
 

Very truly yours,
 
/s/ Davis Polk & Wardwell LLP
 

 



 
Consent of Independent Registered Public Accounting Firm

 
The Board of Directors and Stockholders
FormFactor, Inc.:
 
We consent to the use of our report dated March 15, 2017, with respect to the consolidated balance sheets of FormFactor, Inc. as of December
31, 2016 and December 26, 2015, and the related consolidated statements of operations, comprehensive loss, stockholders’ equity, and cash
flows for each of the years in the three-year period ended December 31, 2016, and the effectiveness of internal control over financial reporting
as of December 31, 2016, incorporated herein by reference.
 
/s/ KPMG LLP
Santa Clara, California 
January 12, 2018
 

 



 
FORMFACTOR, INC.

 
AMENDED AND RESTATED 2012 EQUITY INCENTIVE PLAN

 
(As amended and Restated Effective May 26, 2017)

 
SECTION 1. ESTABLISHMENT AND PURPOSE.
 

The purpose of the Plan is to promote the long-term success of the Company and the creation of stockholder value by (a) encouraging Participants to
focus on critical long-range objectives, (b) encouraging the attraction and retention of individuals with exceptional qualifications and (c) linking Participants
directly to stockholder interests through increased stock ownership. The Plan seeks to achieve this purpose by providing for Awards in the form of Restricted
Shares, Stock Units, Options (which may constitute incentive stock options or nonstatutory stock options) or Stock Appreciation Rights. Subject to approval
by the Company’s stockholders, this Plan supersedes the plan in effect prior to the Effective Date.

 
SECTION 2. DEFINITIONS.
 

“Affiliate” shall mean any entity other than a Subsidiary, if the Company and/or one of more Subsidiaries own not less than fifty percent (50%) of such
entity.

 
“Award” shall mean any award of an Option, a SAR, a Restricted Share or a Stock Unit under the Plan.
 
“Board of Directors” shall mean the Board of Directors of the Company, as constituted from time to time.
 
“Cause” shall mean (a) the commission of an act of theft, embezzlement, fraud, dishonesty, (b) a breach of fiduciary duty to the Company or a Parent

or Subsidiary of the Company or (c) a failure to materially perform the customary duties of employee’s employment.
 
“Certification Date” means the date that the Committee makes its written certification of a Final Award.
 
“Code” shall mean the Internal Revenue Code of 1986, as amended.
 
“Committee” shall mean a committee of one or more members of the Board of Directors appointed by the Board of Directors (or, as the context permits,

a subcommittee of one or more members of the Board appointed by the Committee) to administer the Plan in accordance with the provisions hereof.
 
“Company” shall mean FormFactor, Inc., a Delaware corporation, and its Subsidiaries.
 
“Consultant” shall mean a consultant or advisor who provides bona fide services to the Company or an Affiliate as an independent contractor.
 
“Eligible Participant” shall mean (i) any individual who is a common-law employee of the Company or an Affiliate; (ii) a member of the Board of

Directors; (iii) a member of the board of directors of a Subsidiary or an Affiliate; or (iv) a Consultant.
 
“Exchange Act” shall mean the Securities Exchange Act of 1934, as amended.
 
“Executive Officer” shall mean an officer as defined in Rule 16a-1(f) under the Exchange Act, or any successor provision.
 
“Exercise Price” shall mean, in the case of an Option, the amount for which one Share may be purchased upon exercise of such Option, as specified in

the applicable Stock Option Award. “Exercise Price,” in the case of a SAR, shall mean an amount, as specified in the applicable SAR Award, which is
subtracted from the Fair Market Value of a Share in determining the amount payable upon exercise of such SAR.

 

 



 
“Fair Market Value” shall mean the closing price on the Nasdaq Global Market on the date the value is to be determined as reported at

www.nasdaq.com. If there are no trades on such date, the closing price on the next business day upon which trades occurred shall be the Fair Market Value.
 
“ISO” shall mean an employee incentive stock option described in Code Section 422.
 
“Nonstatutory Option” or “NSO” shall mean an employee stock option that is not an ISO.
 
“Option” shall mean an ISO or Nonstatutory Option granted under the Plan and entitling the holder to purchase Shares.
 
“Outside Director” shall mean a member of the Board of Directors who is not a common-law employee of the Company.
 
“Parent” shall mean any corporation (other than the Company) in an unbroken chain of corporations ending with the Company if each of such

corporations other than the Company owns stock possessing 50% or more of the total combined voting power of all classes of stock in one of the other
corporations in such chain.

 
“Participant” shall mean an individual or estate who holds an Award.
 
“Performance Condition” shall mean a performance condition established with respect to an Award in accordance with the provisions hereof.
 
“Performance Goal” shall mean one or more objective measurable performance factors as determined by the Committee with respect to each

Performance Period based upon one or more factors and any objectively verifiable adjustment(s) thereto permitted and preestablished by the Committee in
accordance with Code Section 162(m): (i) operating income; (ii) net income; (iii) economic value added; (iv) earnings; (v) earnings before income taxes and
amortization and/or earnings before income taxes and amortization growth; (vi) cash flow; (vii) sales or revenue; (viii) expenses; (ix) profit margin;
(x) working capital; (xi) return on equity or assets; (xii) earnings per share; (xiii) stock price; (xiv ) total shareholder return or total shareholder return growth;
(xv) price/earnings ratio; (xvi) debt or debt-to-equity; (xvii) writeoffs; (xviii) cash; (xix) assets; and/or (xx) liquidity, each with respect to the Company and/or
one or more of its operating units. Awards to Participants who are not subject to the limitations of Code Section 162(m) may be determined without regard to
Performance Goals and may involve Committee discretion.

 
“Performance Period” shall mean the period of service to which the Performance Condition relates.
 
“Plan” shall mean this Equity Incentive Plan of FormFactor, Inc., as amended from time to time.
 
“Prior Plans” shall mean the Company’s 1996 Stock Option Plan, Incentive Option Plan and Management Incentive Option Plan.
 
“Restricted Share” shall mean a Share awarded under the Plan.
 
“Restricted Share Award” shall mean the agreement between the Company and the recipient of a Restricted Share, or the notice to the recipient, which

contains the terms, conditions and restrictions pertaining to such Restricted Shares.
 
“SAR” shall mean a stock appreciation right granted under the Plan.
 
“SAR Award” shall mean the agreement between the Company and a Participant, or the notice to the Participant, which contains the terms, conditions

and restrictions pertaining to his or her SAR.
 
“Securities Act” shall mean the Securities Act of 1933, as amended.
 
“Service” shall mean service as an Eligible Participant.
 
“Share” shall mean one share of Stock, as adjusted in accordance with the adjustment provisions of the Plan (if applicable).
 
“Stock” shall mean the Common Stock of the Company.
 

 



 
“Stock Option Award” shall mean the agreement between the Company and a Participant, or the notice to the Participant, which contains the terms,

conditions and restrictions pertaining to his Option.
 
“Stock Unit” shall mean a bookkeeping entry representing the equivalent of one Share, as awarded under the Plan.
 
“Stock Unit Award” shall mean the agreement between the Company and the recipient of a Stock Unit, or the notice to the recipient, which contains the

terms, conditions and restrictions pertaining to such Stock Unit.
 
“Subsidiary” shall mean any corporation, if the Company and/or one or more other Subsidiaries own not less than fifty percent (50%) of the total

combined voting power of all classes of outstanding stock of such corporation. A corporation that attains the status of a Subsidiary on a date after the adoption
of the Plan shall be considered a Subsidiary commencing as of such date.

 
“Total and Permanent Disability” shall mean a (i) a physical or mental condition which, in the judgment of the Committee based on competent medical

evidence satisfactory to the Committee (including, if required by the Committee, medical evidence obtained by an examination conducted by a physician
selected by the Committee), renders the Participant unable to engage in any substantial gainful activity for the Company and which condition is likely to
result in death or to be of long, continued and indefinite duration, or (ii) a judicial declaration of incompetence.

 
SECTION 3. ADMINISTRATION.
 

(a) Committee Procedures. One or more Committees appointed by the Board of Directors shall administer the Plan. The Board of Directors shall
designate one of the members of the Committee as chairperson. Unless the Board of Directors provides otherwise, the Compensation Committee shall be the
Committee. The Board of Directors may also at any time terminate the functions of the Committee and reassume all powers and authority previously
delegated to the Committee.

 
The Committee shall have membership composition which enables (i) Awards to qualify for exemption under Rule 16b-3 with respect to persons who

are subject to Section 16 of the Exchange Act and (ii) Awards that are intended to qualify as “performance-based compensation” under Section 162(m) of the
Code to so qualify.

 
The Compensation Committee may also appoint one or more separate subcommittees composed of one or more directors of the Company who need not

qualify under either Rule 16b-3 or Section 162(m) of the Code, who may administer the Plan with respect to persons who are not subject to Section 16 of the
Exchange Act and/or Awards that are not intended to qualify as “performance-based compensation” under Section 162(m) of the Code.

 
(b) Committee Responsibilities. Subject to the provisions of the Plan, the Committee shall have full authority and discretion to take the following

actions:
 

(i) To interpret the Plan and to apply its provisions;
 
(ii) To adopt, amend or rescind rules, procedures and forms relating to the Plan;
 
(iii) To authorize any person to execute, on behalf of the Company, any instrument required to carry out the purposes of the Plan;
 
(iv) To determine when Awards are to be granted under the Plan;
 
(v) To select the Eligible Participants who are to receive Awards under the Plan;
 
(vi) To determine the number of Shares to be made subject to each Award;
 
(vii) To prescribe the terms and conditions of each Award, including (without limitation) the Exercise Price, the vesting of the Award (including

accelerating the vesting of Awards) and to specify the provisions of the agreement relating to such Award;
 
(viii) To amend any outstanding Restricted Share Award, Stock Option Award, SAR Award or Stock Unit Award subject to applicable legal

restrictions and to the consent of the Participant who entered into such agreement;
 

 



 
(ix) To prescribe the consideration for the grant of each Award under the Plan and to determine the sufficiency of such consideration;
 
(x) To determine whether Awards under the Plan will be granted in replacement of other grants under an incentive or other compensation plan of

an acquired business;
 
(xi) To correct any defect, supply any omission, or reconcile any inconsistency in the Plan, any Restricted Share Award, Stock Option Award,

SAR Award, or Stock Unit Award;
 
(xii) To take any other actions deemed necessary or advisable for the administration of the Plan;
 
(xiii) To determine, at the time of granting an Award or thereafter, that such Award shall vest as to all or part of the Shares subject to such Award

in the event of a corporate transaction.
 
(xiv) To accelerate the vesting, or extend the post-termination exercise term, of Awards at any time and under such terms and conditions as it

deems appropriate.
 

In addition, without amending the Plan, the Committee may grant awards under the Plan to eligible employees or consultants who are foreign nationals
on such terms and conditions different from those specified in this Plan as may in the judgment of the Committee be necessary or desirable to foster and
promote achievement of the purposes of the Plan, and, in furtherance of such purposes the Committee may make such modifications, amendments,
procedures, subplans and the like as may be necessary or advisable to comply with provisions of laws in other countries in which the Company operates or
has employees.

 
Subject to the requirements of applicable law, the Board of Directors may authorize one or more officers of the Company to grant Awards and the

Committee may designate persons other than members of the Committee to carry out its responsibilities, and the Committee may prescribe such conditions
and limitations as it may deem appropriate, except that the Board of Directors or the Committee may not delegate its authority with regard to Awards to
persons subject to Section 16 of the Exchange Act or Awards intended to qualify as “performance-based compensation” under Section 162(m) of the Code.
All decisions, interpretations and other actions of the Committee shall be final and binding on all Participants, and all persons deriving their rights from a
Participant. No member of the Committee shall be liable for any action that he has taken or has failed to take in good faith with respect to the Plan or any
Award.

 
Except arising from any action taken, or failure to act, in bad faith, each member of the Committee, or of the Board of Directors, shall be indemnified

and held harmless by the Company against and from (i) any loss, cost, liability, or expense that may be imposed upon or reasonably incurred by him or her in
connection with or resulting from any claim, action, suit, or proceeding to which he or she may be a party or in which he or she may be involved by reason of
any action taken or failure to act under the Plan or any agreement under the Plan, and (ii) from any and all amounts paid by him or her, with the Company’s
prior approval, in settlement thereof or paid by him or her in satisfaction of any judgment in any such claim, action, suit, or proceeding against him or her,
provided he or she shall have given the Company a reasonable opportunity, at its own expense, to handle and defend the same before he or she undertakes to
handle and defend it on his or her own behalf. The foregoing right of indemnification shall not be exclusive of any other rights of indemnification to which
such persons may be entitled under the Company’s Certificate of Incorporation or Bylaws, by contract, as a matter of law, or otherwise, or under any power
that the Company may have to indemnify them or hold them harmless.

 
SECTION 4. ELIGIBILITY.
 

(a) General Rule. Only Eligible Participants may be granted Restricted Shares, Stock Units, NSOs or SARs. In addition, only individuals who are
employed as common-law employees by the Company may be granted ISOs.

 
(b) Limitation on Awards. In any fiscal year of the Company, no individual shall receive Options, SARs, Restricted Shares and/or Stock Units covering

in excess of 2,000,000 Shares in the aggregate; provided, however, that Outside Directors may only receive Awards covering up to 50,000 Shares in the
aggregate per Outside Director in any fiscal year of the Company. The limitations under this Subsection shall be subject to adjustment pursuant to the
adjustment provisions of the Plan.

 

 



 
(c) Director Fees. Each Outside Director may elect to receive Restricted Shares or Stock Units under the Plan in lieu of payment of a portion of his or

her regular annual retainer based on the Fair Market Value of the Shares on the date any regular annual retainer would otherwise be paid. For purposes of the
Plan, an Outside Director’s regular annual retainer shall include any additional retainer paid in connection with service on any committee of the Board or paid
for any other reason. Such an election may be for any dollar or percentage amount equal to at least 25% of the Outside Director’s regular annual retainer (up
to a limit of 100% of the Outside Director’s regular annual retainer). The election must be made prior to the beginning of the annual board of directors cycle
which shall be any twelve month continuous period designated by the Board. Any amount of the regular annual retainer not elected to be received as a
Restricted Stock Award or Restrict Stock Unit shall be payable in cash in accordance with the Company’s standard payment procedures.

 
SECTION 5. STOCK SUBJECT TO PLAN.
 

(a) Basic Limitation. Shares offered under the Plan shall be authorized but unissued Shares or treasury Shares. The maximum aggregate number of
Options, SARs, Stock Units and Restricted Shares awarded under the Plan from April 18, 2012 shall not exceed 17,900,0001 Shares, less all Shares granted
between February 28, 2012 and April 18, 2012. After May 26, 2017, Shares issued as Restricted Shares, pursuant to Stock Units or pursuant to the settlement
of dividend equivalents will continue to count against the shares available for issuance under the Plan as 1.7 Shares for every 1 Share issued in connection
with the Award or dividend equivalent. This limit shall be subject to the provisions of the next Subsection and shall be subject to adjustment pursuant to the
adjustment provisions of the Plan. No fractional Shares shall be issued under the Plan.
 

(b) Additional Shares. If Awards are forfeited or are terminated for any other reason before being exercised or settled, then the Shares underlying the
Awards, plus the number of additional Shares, if any, that counted against shares available for issuance under the Plan in respect thereof at the time of grant,
shall again become available for Awards under the Plan. In addition, any authorized shares not issued pursuant to outstanding grants under the Prior Plans that
are forfeited or are terminated for any other reason before being exercised will again be available for grant and issuance under this Plan. If Stock Units are
settled, then such Stock Units shall be counted in full against the number of Shares available for Awards under the Plan, regardless of the number of Shares (if
any) actually issued in settlement of such Stock Units. If SARs are exercised, then such SARs shall be counted in full against the number of Shares available
for Awards under the Plan, regardless of the number of Shares (if any) actually issued in settlement of such SARs.

 
(c) Dividend Equivalents. Any dividend equivalents paid or credited under the Plan shall be applied against the number of Restricted Shares, Stock

Units, Options or SARs available for Awards, whether or not such dividend equivalents are converted into Stock Units.
 

SECTION 6. RESTRICTED SHARES.
 

(a) Restricted Share Award. Each grant of Restricted Shares under the Plan shall be evidenced by a Restricted Share Award between the recipient and
the Company. Such Restricted Shares shall be subject to all applicable terms of the Plan and may be subject to any other terms that are not inconsistent with
the Plan. The provisions of the various Restricted Share Awards entered into under the Plan need not be identical.

 
(b) Payment for Awards. Subject to the following sentence and applicable law, Restricted Shares may be sold or awarded under the Plan for such

consideration as the Committee may determine, including (without limitation) cash, cash equivalents, past services and future services. To the extent that an
Award consists of newly issued Restricted Shares, the Award recipient

 
______________________________________________
1 Reflects original share reserve of 7,400,000 plus additional 4,500,000 shares approved in 2015 and 6,000,000 subject to stockholder approval at the 2017 annual meeting.

 

 



 
shall furnish consideration with a value not less than the par value of such Restricted Shares in the form of cash, cash equivalents, or past services rendered to
the Company, as the Committee may determine. To the extent an Award of Restricted Shares consists solely of treasury shares, the Award may be made
without consideration furnished by the recipient.

 
(c) Vesting. Each Award of Restricted Shares shall be subject to vesting. Vesting shall occur, in full or in installments, upon satisfaction of the conditions

specified in the Restricted Share Award. Unless the Restricted Share Award provides otherwise, each grant of Restricted Shares shall vest with respect to
twenty-five percent (25%) of the Shares covered by the grant on each of the first through fourth anniversaries of the date of grant, provided that the
Participant’s Service has not terminated on the applicable vesting date. A Restricted Share Award may provide for accelerated vesting in the event of a
corporate transaction or otherwise (if specified in the Committee at the time of grant). To the extent that an Award of Restricted Shares has not vested prior to,
or concurrently with, termination of a Participant’s Service, such Award shall immediately terminate.

 
(d) Voting and Dividend Rights. The holders of vested Restricted Shares awarded under the Plan shall have the same voting, dividend and other rights as

the Company’s other stockholders.
 
(e) Assignment or Transfer of Restricted Shares. Except as provided herein, or in a Restricted Share Award, or as required by applicable law, Restricted

Shares shall not be anticipated, assigned, attached, garnished, optioned, transferred or made subject to any creditor’s process, whether voluntarily,
involuntarily or by operation of law. Any act in violation of this Subsection shall be void. However, this Subsection shall not preclude a Participant from
designating a beneficiary who will receive any outstanding Restricted Shares in the event of the Participant’s death, nor shall it preclude a transfer of
Restricted Shares by will or by the laws of descent and distribution.

 
SECTION 7. TERMS AND CONDITIONS OF OPTIONS.
 

(a) Stock Option Award. Each grant of an Option under the Plan shall be evidenced by a Stock Option Award between the Participant and the Company.
Such Option shall be subject to all applicable terms and conditions of the Plan and may be subject to any other terms and conditions which are not
inconsistent with the Plan. The Stock Option Award shall specify whether the Option is an ISO or an NSO. The provisions of the various Stock Option
Awards entered into under the Plan need not be identical. A Stock Option Award may not provide that a new Option will be granted automatically to the
Participant when he or she exercises a prior Option and pays the Exercise Price.

 
(b) Number of Shares. Each Stock Option Award shall specify the number of Shares that are subject to the Option and shall provide for the adjustment

of such number in accordance with the adjustment provisions of the Plan. The maximum aggregate number of ISOs awarded under the Plan shall not exceed
the number of Shares subject to the Plan under Section 5(a). The limitation of this Subsection shall be subject to adjustment pursuant to the adjustment
provisions of the Plan.

 
(c) Exercise Price. Each Stock Option Award shall specify the Exercise Price. The Exercise Price of an Option shall not be less than 100 percent

(100%) of the Fair Market Value of a Share on the date of grant. Subject to the foregoing in this Subsection, the Exercise Price under any Option shall be
determined by the Committee at its sole discretion. The Exercise Price shall be payable in one of the forms permitted under the Plan.

 
(d) Exercisability and Term. Unless the Stock Option Award provides otherwise, each Option shall become exercisable with respect to twenty-five

percent (25%) of the Shares covered by such Option on each of the first through fourth anniversaries of the date of grant, provided that the Participant’s
Service has not terminated on the applicable vesting date. The term of an Option shall be ten (10) years from the date of grant unless the Stock Option Award
provides for a shorter term. A Stock Option Award may provide for accelerated vesting in the event of the corporate transaction or otherwise as specified by
the Committee. Options may be awarded in combination with SARs, and such an Award may provide that the Options will not be exercisable unless the
related SARs are forfeited. Subject to the foregoing in this Subsection, the Committee at its sole discretion shall determine when all or any installment of an
Option is to become exercisable and when an Option is to expire.

 

 



 
(e) Nontransferability. Except as set forth in a Stock Option Award, during a Participant’s lifetime, his Option(s) shall be exercisable only by him and

shall not be transferable, and in the event of a Participant’s death, his Option(s) shall not be transferable other than by will or by the laws of descent and
distribution.

 
(f) Exercise of Options Upon Termination of Service. Each Stock Option Award shall set forth the extent to which the Participant shall have the right to

exercise the Option following termination of the Participant’s Service, and the right to exercise the Option of any executors or administrators of the
Participant’s estate or any person who has acquired such Option(s) directly from the Participant by bequest or inheritance. Such provisions shall be
determined in the sole discretion of the Committee, need not be uniform among all Options issued pursuant to the Plan, and may reflect distinctions based on
the reasons for termination of Service. Unless the Stock Option Award provides otherwise, Options which are unvested at the time of a Participant’s
termination of Service shall expire upon such termination, and any vested Options shall remain outstanding and exercisable until the earlier of 3 months
following such termination and the expiration of the Option’s term. Notwithstanding the foregoing, in the event of a Participant’s termination for Cause,
effective as of the date notice of such termination is given by the Committee to the Participant, all of the Participant’s vested and unvested Options shall
automatically terminate and lapse, unless the Committee shall determine otherwise.

 
(g) Modification, Extension and Renewal of Options. Within the limitations of the Plan, the Committee may modify, extend or renew outstanding

Options. The foregoing notwithstanding, no modification of an Option shall, without the consent of the Participant, impair his rights or increase his
obligations under such Option. Without the approval of the Company’s stockholders, Options may not be repriced, directly or indirectly, whether within the
meaning of applicable rules or regulations of the Nasdaq Global Market (or such other stock exchange as may be applicable) or through the cashout of
underwater Options.

 
SECTION 8. PAYMENT FOR OPTION SHARES.
 

(a) General Rule. The entire Exercise Price of Shares issued under the Plan shall be payable in lawful money of the United States of America, as
permitted under this Section. Payment may be made by any combination of the methods described in this Section.

 
(b) Cash. Payment may be made by cash, check, wire transfer or similar means, subject to the requirements of applicable law.
 
(c) Surrender of Stock. Payment may be made all or in part by surrendering, or attesting to the ownership of, Shares which have been owned by the

Participant or his representative for such period of time required to avoid the Company’s recognition of additional compensation expense with respect to the
Option for financial reporting purposes as a result of the surrender or attestation of such previously owned shares. Such Shares shall be valued at their Fair
Market Value on the date when the new Shares are purchased under the Plan.

 
(d) Cashless Exercise. To the extent permitted by applicable law, payment may be made all or in part by delivery (on a form prescribed by the

Committee) of an irrevocable direction to a securities broker to sell Shares and to deliver all or part of the sale proceeds to the Company in payment of the
aggregate Exercise Price and applicable tax withholding.

 
(e) Other Forms of Payment. To the extent that a Stock Option Award so provides, payment may be made in any other form that is consistent with

applicable laws, regulations and rules.
 
Notwithstanding anything to the contrary in this Section or in any agreement under the Plan, the Committee may disallow the use of any type of

payment that the Committee determines, in its sole discretion, would result in adverse accounting or legal consequences to the Company or Affiliate.
 

SECTION 9. STOCK APPRECIATION RIGHTS.
 

(a) SAR Award. Each grant of a SAR under the Plan shall be evidenced by a SAR Award between the Participant and the Company. Such SAR shall be
subject to all applicable terms of the Plan and may be subject to any other terms that are not inconsistent with the Plan, including those specified. The
provisions of the various SAR Awards entered into under the Plan

 

 



 
need not be identical. A SAR Award may not provide that a new SAR will be granted automatically to the holder thereof when he or she exercises a prior
SAR.

 
(b) Number of Shares. Each SAR Award shall specify the number of Shares to which the SAR pertains and shall provide for the adjustment of such

number in accordance with the adjustment provisions of the Plan.
 
(c) Exercise Price. Each SAR Award shall specify the Exercise Price, which may not be less than 100 percent (100%) of the Fair Market Value of a

Share on the date of grant. A SAR Award may specify an Exercise Price that varies in accordance with a predetermined formula while the SAR is
outstanding.

 
(d) Exercisability and Term. Unless the SAR Award provides otherwise, each SAR shall become exercisable with respect to twenty-five percent

(25%) of the Shares covered by such SAR on each of the first through fourth anniversaries of the date of grant, provided that the Participant’s Service has not
terminated on the applicable vesting date. The term of the SAR shall be ten (10) years from the date of grant unless the SAR Award provides for a shorter
term. A SAR Award may provide for accelerated exercisability in the event of a corporate transaction or otherwise as specified by the Committee. SARs may
be awarded in combination with Options, and such an Award may provide that the SARs will not be exercisable unless the related Options are forfeited. A
SAR may be included in an ISO only at the time of grant but may be included in an NSO at the time of grant or thereafter. A SAR granted under the Plan may
provide that it will be exercisable only in the event of a Corporate transaction.

 
(e) Exercise of SARs. The SAR Award may provide that, upon exercise of a SAR, the Participant (or any person having the right to exercise the SAR

after his or her death) shall receive from the Company (a) Shares, (b) cash or (c) a combination of Shares and cash. Unless otherwise provided in the SAR
Award, upon exercise of a SAR, the Participant (or any person having the right to exercise the SAR after his or her death) shall receive Shares from the
Company. The amount of cash and/or the Fair Market Value of Shares received upon exercise of SARs shall, in the aggregate, be equal to the amount by
which the Fair Market Value (on the date of surrender) of the Shares subject to the SARs exceeds the Exercise Price. Unless the SAR Award provides
otherwise, SARs which are unvested at the time of a Participant’s termination of Service shall expire upon such termination, and any vested SARs which have
not been exercised shall remain outstanding and exercisable until the earlier of 3 months following such termination and the expiration of the SAR’s term.
Notwithstanding the foregoing, in the event of a Participant’s termination for Cause, effective as of the date notice of such termination is given by the
Committee to the Participant, all of the Participant’s vested and unvested SARs shall automatically terminate and lapse, unless the Committee shall determine
otherwise.

 
(f) Modification or Assumption of SARs. Within the limitations of the Plan, the Committee may modify, extend or renew outstanding SARs. The

foregoing notwithstanding, no modification of a SAR shall, without the consent of the Participant, impair his rights or increase his obligations under such
SAR. Without the approval of the Company’s stockholders, SARs may not be repriced, directly or indirectly, whether within the meaning of applicable rules
or regulations of the Nasdaq Global Market (or such other stock exchange as may be applicable) , or through the cashout of underwater SARs.

 
SECTION 10. STOCK UNITS.
 

(a) Stock Unit Award. Each grant of Stock Units under the Plan shall be evidenced by a Stock Unit Award between the recipient and the Company. Such
Stock Units shall be subject to all applicable terms of the Plan and may be subject to any other terms that are not inconsistent with the Plan, including those
specified. The provisions of the various Stock Unit Awards entered into under the Plan need not be identical.

 
(b) Payment for Awards. To the extent that an Award is granted in the form of Stock Units, no cash consideration shall be required of the Award

recipients.
 
(c) Vesting Conditions. Each Award of Stock Units shall be subject to vesting. Vesting shall occur, in full or in installments, upon satisfaction of the

conditions specified in the Stock Unit Award. Unless the Stock Unit Award provides otherwise, each grant of Stock Units shall become exercisable with
respect to twenty-five percent (25%) of the Shares covered by the grant on each of the first through fourth anniversaries of the date of grant, provided that the
Participant’s Service has not

 

 



 
terminated on the applicable vesting date. A Stock Unit Award may provide for accelerated vesting in the event of a corporate transaction or otherwise as
specified by the Committee. To the extent that an Award of Stock Units has not vested prior to, or concurrently with, termination of a Participant’s Service,
such Award shall immediately terminate.

 
(d) Voting and Dividend Rights. The holders of Stock Units shall have no voting rights. Prior to settlement or forfeiture, any Stock Unit awarded under

the Plan may, at the Committee’s discretion, carry with it a right to dividend equivalents. Such right entitles the holder to be credited with an amount equal to
all cash dividends paid on one Share while the Stock Unit is outstanding. Dividend equivalents may be converted into additional Stock Units. Settlement of
dividend equivalents may be made in the form of cash, in the form of Shares, or in a combination of both. Prior to distribution, any dividend equivalents
which are not paid shall be subject to the same conditions and restrictions as the Stock Units to which they attach.

 
(e) Form and Time of Settlement of Stock Units. Settlement of vested Stock Units may be made in the form of (a) cash, (b) Shares or (c) any

combination of both, as determined by the Committee. Methods of converting Stock Units into cash may include (without limitation) a method based on the
average Fair Market Value of Shares over a series of trading days. Vested Stock Units may be settled in a lump sum or in installments. The distribution shall
occur or commence when all vesting conditions applicable to the Stock Units have been satisfied or have lapsed, or it may be deferred, in accordance with
such rules as may be established by the Committee and applicable law, to any later date. The amount of a deferred distribution may be increased by an interest
factor or by dividend equivalents. Until an Award of Stock Units is settled, the number of such Stock Units shall be subject to adjustment pursuant to the
adjustment provisions of the Plan. Notwithstanding anything to the contrary in any Award agreement or the Plan, any Stock Units that, by their terms, are
settled on the applicable vesting date(s) shall be settled no later than the fifteenth (15th) day of the third (3rd) month following the end of the calendar year
containing the applicable vesting date (or, if later, the fifteenth (15th) day of the third (3rd) month following the end of the Company’s taxable year). In
addition, notwithstanding anything to the contrary in any Award agreement or the Plan, references to “termination of the Participant’s Service,” “Termination
Date” and similar references for Stock Units that are subject to Code Section 409A shall mean the date of the Participant’s “separation from service” within
the meaning of Code Section 409A and such Stock Units shall be settled no later than the time permitted by Treasury Regulation Section 1.409A-3(d).

 
(f) Death of Recipient. Any Stock Units Award that becomes payable after the recipient’s death shall be distributed to the recipient’s beneficiary or

beneficiaries. Each recipient of a Stock Units Award under the Plan shall designate one or more beneficiaries for this purpose by filing the prescribed form
with the Company. A beneficiary designation may be changed by filing the prescribed form with the Company at any time before the Award recipient’s death.
If no beneficiary was designated or if no designated beneficiary survives the Award recipient, then any Stock Units Award that becomes payable after the
recipient’s death shall be distributed to the recipient’s estate.

 
(g) Creditors’ Rights. A holder of Stock Units shall have no rights other than those of a general creditor of the Company. Stock Units represent an

unfunded and unsecured obligation of the Company, subject to the terms and conditions of the applicable Stock Unit Award.
 
(h) Assignment or Transfer of Stock Units. Except as provided herein, or in a Stock Unit Award, or as required by applicable law, Stock Units shall not

be anticipated, assigned, attached, garnished, optioned, transferred or made subject to any creditor’s process, whether voluntarily, involuntarily or by
operation of law. Any act in violation of this Subsection shall be void. However, this Subsection shall not preclude a Participant from designating a
beneficiary who will receive any outstanding Stock Units in the event of the Participant’s death, nor shall it preclude a transfer of Stock Units by will or by
the laws of descent and distribution.

 
SECTION 11. NO RIGHTS AS A STOCKHOLDER
 

A Participant shall have no rights as a stockholder with respect to any Award until the date of the issuance of a stock certificate for any Shares covered
by such award. No adjustments shall be made, except as provided in the adjustment provisions of the Plan.

 
SECTION 12. PERFORMANCE CONDITIONS.
 

 



 
(a) Awards may, but need not, be made subject to a Performance Condition utilizing any Performance Goal in addition to any vesting requirements

imposed upon such grant. The determination as to whether any such grant is subject to a Performance Condition shall be made on or prior to the date of grant.
 
(b) Except in the case of Awards not intended to qualify as “performance-based compensation” under Code Section 162(m), if an Award is made subject

to a Performance Condition, the Committee shall be required to establish the Performance Period and Target Performance Goal for such award no later than
the time permitted by Section 162(m) of the Internal Revenue Code.

 
(c) If all or a portion of an Award made subject to a Performance Condition shall vest prior to the Certification Date by reason of death, Total and

Permanent Disability or, if applicable, a corporate transaction, then the Performance Condition shall be cancelled and none of such Award shall be subject to
reduction or forfeiture as provided by the Performance Condition. Such Award shall be treated in accordance with the terms of this plan relating to vested
shares.

 
(d) If all or a portion of an Award made subject to a Performance Condition shall vest prior to the Certification Date for any reason other than death,

Total and Permanent Disability or a corporate transaction, no portion of the Award shall be released to or exercised by the Participant until after the
Certification Date. No such vesting prior to the Certification Date shall in any way be deemed a satisfaction, waiver or cancellation of the Performance
Condition, and such Award shall remain subject to reduction and forfeiture as provided by the Performance Condition.

 
(e) Once established, a Performance Condition for an Executive Officer may not be waived or cancelled by the Committee.
 

SECTION 13. TERMINATION OF SERVICE; LEAVES OF ABSENCE.
 

Subject to the last sentence of this Section, a Participant’s Service shall terminate when such person ceases to be an Eligible Participant as determined in
the sole discretion of the Committee. A Participant’s Service does not terminate if he or she is a common-law employee and goes on a bona fide leave of
absence as outlined in the Company’s Guidelines for Equity Plans. Notwithstanding the foregoing, an Outside Director’s Service shall terminate when he or
she is neither a member of the Board of Directors or a consultant to the Company.

 
SECTION 14. ADJUSTMENT OF SHARES.
 

(a) Adjustments. In the event of a subdivision of the outstanding Stock, or stock split or reverse stock split, a declaration of a dividend payable in
Shares, a declaration of a dividend payable in a form other than Shares in an amount that has a material effect on the price of Shares, a combination or
consolidation of the outstanding Shares (by reclassification or otherwise) into a lesser number of Shares, a recapitalization, reorganization, merger,
liquidation, a spin-off, exchange of shares or a similar occurrence (as determined by the Committee in its sole discretion), the Committee shall make such
adjustments as it, in its sole discretion, deems appropriate in one or more of:

 
(i) The number of Shares, Options, SARs, Restricted Shares and Stock Units available for future Awards under the Plan;
 
(ii) The per person per fiscal year limitations on Awards under the Plan and the maximum aggregate number of ISOs that may be awarded under

the Plan;
 
(iii) The number of Shares covered by each outstanding Award;
 
(iv) The Exercise Price under each outstanding Option and SAR; or
 
(v) The number of Stock Units included in any prior Award which has not yet been settled.
 

Except as provided in this Section, a Participant shall have no rights by reason of any issue by the Company of stock of any class or securities
convertible into stock of any class, any subdivision or consolidation of shares of stock of any class, the payment of any dividend or any other increase or
decrease in the number of shares of stock of any class.

 

 



 
(b) Dissolution or Liquidation. To the extent not previously exercised or settled, Options, SARs and Stock Units shall terminate immediately prior to

the dissolution or liquidation of the Company.
 
(c) Corporate Transactions. In the event that the Company is a party to a merger or other reorganization, sale of all or substantially all of the assets of

the Company or the acquisition, sale or transfer of more than 50% of the outstanding shares of the Company by tender offer or similar transaction,
outstanding Awards shall be subject to the corporate transaction agreement. Such agreement may provide for:

 
(i) The continuation of the outstanding Awards by the Company, if the Company is a surviving corporation;
 
(ii) The assumption of the outstanding Awards by the surviving corporation or its parent or subsidiary;
 
(iii) The substitution by the surviving corporation or its parent or subsidiary of its own awards for the outstanding Awards;
 
(iv) Full exercisability or vesting and accelerated expiration of the outstanding Awards; or
 
(v) Settlement of the full value of the outstanding Awards in cash or cash equivalents followed by cancellation of such Awards.
 

(d) Reservation of Rights. Except as provided in this Section, a Participant shall have no rights by reason of any subdivision or consolidation of shares
of stock of any class, the payment of any dividend or any other increase or decrease in the number of shares of stock of any class. Any issue by the Company
of shares of stock of any class, or securities convertible into shares of stock of any class, shall not affect, and no adjustment by reason thereof shall be made
with respect to, the number of Shares subject to an Award or the Exercise Price. The grant of an Award pursuant to the Plan shall not affect in any way the
right or power of the Company to make adjustments, reclassifications, reorganizations or changes of its capital or business structure, to merge or consolidate
or to dissolve, liquidate, sell or transfer all or any part of its business or assets.

 
SECTION 15. AWARDS UNDER OTHER PLANS.
 

The Company may grant awards under other plans or programs. Such awards may be settled in the form of Shares issued under this Plan. Such Shares
shall be treated for all purposes under the Plan like Shares issued in settlement of Stock Units and shall, when issued, reduce the number of Shares available
under the Plan.

 
SECTION 16. LEGAL AND REGULATORY REQUIREMENTS.
 

No Option may be exercised and no Stock may be issued pursuant to an Option or transferred pursuant to a Restricted Share award unless the
Committee shall determine that such exercise, issuance or transfer complies with all relevant provisions of law, including, without limitation, the Securities
Act, the Exchange Act, applicable state securities laws, and rules and regulations promulgated under each of the foregoing, and the requirements of any stock
exchange upon which the Stock may then be listed or quotation system upon which the Stock may be quoted. If the Stock subject to this Plan is not registered
under the Securities Act and under applicable state securities laws, the Committee may require that the Participant deliver to the Company such documents as
counsel for the Company may determine are necessary or advisable in order to substantiate compliance with applicable securities laws and the rules and
regulations promulgated thereunder. In no event shall the Company deliver, or be deemed obligated to deliver, cash in lieu of any Share by reason of any
failure to satisfy the foregoing provisions.

 
So long as any restrictions or obligations imposed pursuant to this Plan shall apply to a share, each certificate evidencing such share shall bear an

appropriate legend referring to the terms, conditions and restrictions. In addition, the Company may instruct its transfer agent that shares of Stock evidenced
by such certificates may not be transferred without the written consent of the Company. Any attempt to dispose of such shares of Stock in contravention of
such terms, conditions and restrictions shall be invalid. Certificates representing shares that have not vested or with respect to which minimum withholding
taxes have not been paid will be held in custody by the Company or such bank or other institution designated by the Committee.

 
SECTION 17. WITHHOLDING TAXES.
 

 



 
(a) General. To the extent required by applicable federal, state, local or foreign law, a Participant or his or her successor shall make arrangements

satisfactory to the Company for the satisfaction of any withholding tax obligations that arise in connection with the Plan. The Company shall not be required
to issue any Shares or make any cash payment under the Plan until such obligations are satisfied. In the event that such withholding taxes are not paid on a
timely basis, as determined by the Company in its sole discretion, to the extent permitted by law the Company shall have the right, but not the obligation, to
cause such withholding taxes to be satisfied by reducing the number of Shares or cash (if applicable) deliverable or by offsetting such withholding taxes
against amounts otherwise due from the Company to the Participant. If withholding taxes are paid by reduction of the number of Shares deliverable to the
Participant, such shares shall be valued at the Fair Market Value as of the date of exercise.

 
(b) Share Withholding. Unless otherwise provided by the Committee, a Participant may satisfy all or part of his or her minimum withholding or income

tax obligations by having the Company withhold all or a portion of any Shares that otherwise would be issued to him or her or by surrendering all or a portion
of any Shares that he or she previously acquired. Subject to applicable law and accounting considerations, such Shares shall be valued at their Fair Market
Value on the date when the amount of tax to be withheld is to be determined. A Participant may elect to surrender, or attest to the ownership of, previously
acquired Shares in excess of the amount required to satisfy all or a part of his or her minimum withholding or income tax obligations provided that such
Shares have been held by the Participant for such period of time required to avoid the Company’s recognition of additional compensation expense for
financial reporting purposes as a result of the surrender or attestation of such previously owned shares.

 
SECTION 18. NO EMPLOYMENT OR REELECTION RIGHTS.
 

No provision of the Plan, nor any right or Award granted under the Plan, shall be construed to give any person any right to become, to be treated as, or
to remain an Eligible Participant. The Company and its Subsidiaries and Affiliates reserve the right to terminate any person’s Service at any time and for any
reason, with or without notice. No provision of the Plan nor any right or Award granted under the Plan shall be construed to create any obligation on the part
of the Board of Directors to nominate any Outside Director for reelection by the Company’s stockholders, or confer upon any Outside Director the right to
remain a member of the Board of Directors for any period of time, or at any particular rate of compensation.

 
SECTION 19. DURATION AND AMENDMENTS.
 

(a) Term of the Plan. The Plan, as set forth herein, shall terminate automatically on the meeting of the stockholders of the Company in 2022, unless re-
adopted or extended by the Company’s stockholders prior to or on such date and may be terminated on any earlier date by the Board of Directors or the
Compensation Committee, as described in the next Subsection.

 
(b) Right to Amend or Terminate the Plan. The Compensation Committee may amend or terminate the Plan at any time and from time to time. Rights

and obligations under any Award granted before amendment or termination of the Plan shall not be materially impaired by such amendment or termination,
except with consent of the person to whom the Award was granted. An amendment of the Plan shall be subject to the approval of the Company’s stockholders
to the extent required by applicable laws, regulations or rules, including, but not limited to, any applicable rules or regulations of the Nasdaq Global Market.
In addition, no material amendment may be made to the plan without the approval of the Company’s stockholders.

 
(c) Effect of Amendment or Termination. No Shares shall be issued or sold under the Plan after the termination thereof, except upon exercise of an

Award granted prior to such termination. The termination of the Plan, or any amendment thereof, shall not adversely affect any Shares previously issued or
any Awards previously granted under the Plan.

 

 



 
SECTION 20. PLAN EFFECTIVENESS.
 

This Plan shall become effective upon its approval by the Company’s stockholders. Upon its effectiveness, the Plan shall supersede the prior plan such
that no further awards shall be made under the prior plan. This Plan shall not, in any way, affect awards under the prior plan that is outstanding as of the date
this Plan becomes effective. If the Company’s stockholders do not approve this Plan, no Awards will be made under this Plan.

 
SECTION 21. GOVERNING LAW
 

The Plan shall be governed by the substantive laws (excluding the conflict of law rules) of the State of Delaware.
 

 


